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funds These ﬁmds will be more than sufﬁcnent to meet the Petmoners water needs pendmg our

ﬁnal adjudlcatlon in this appeal.
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OPINION - '

On December _1“5, 2010, the Department of Envir_ontnental ProteCtiOn (the “Department”)
“entered into a consent order and settlement - agreement (“COSA”) with Cabot oil & Gas
Corporatlon ¢ Cabot”) that addressed certain issues that had arisen. m connectlon w1th Cabot s

dnllmg of gas wells in D'mock and Sprmgv1lle Townshlps Susquehanna County Among other

__ _‘,_,__thmgs the Department etermmed that Cabot’s actlvmes adversely”affected elghteen drmkmg — __;.

'Fwater supphes that serve nmeteen homes in an area- denommated ase the “Dlmock/Carter Road

DR .:_ Area lncludlng those supphes owned by Ronald R. Carter Sr and Jean Carter et al the '

: ._Petltloners Paragraph 6 of the C

6. Settlement of Restoratwn/Replaceme )
- Department regardmg Cabot’s obhgatlons under Sectlon 208 of the oil and Gas
- Act 58 P.S. § 601 208 and- 25 Pa Code § 78. 51 mcludmg any obllgatl e of

_ . ' and’ S‘ettlement Agreel ent' Cabot-$hall establlsh nmeteen
e en T S (19) Escrow.. Funds and each Escrow Fund shalk hold an-

L Escrow Fund for that Property Owner, ,the procedure by . .

_ whlch the Property Owner can obtam hls/her/thelr payment
" ““frém the Escrow Fiifid. SR
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«iii. . - Cabot shall pay all fees and costs associated with each of

-+ . the Escrow Funds. Thé funds in the Escrow Funds shall be

paid to Property Owners their duly authorized attorney or .

. ‘representative -or .thé -heirs-"of the: Property Owners in

S - - .+ .accordance: with -this Paragraph: 6 “and the :Escrow

R AR . - . - .-Agreement attached hereto as Exhibit E.- Exhibit E shall be
. ' R “thermodel of the Escrow: Agreement that Cabot shall use for

L enar o oo o0 each-of ithe Escrow Funds -established unider Paragraph

i B R .f.€-6a1,above and is 1ncorporated herem and

T N P T TP A S : Yo SRR F e AT
iv. 'If the Escrow Agent and Cabot-have not “received the
execiited and notarized Receipt provided for'in the Escrow

T Agrecment from’ the: Property Owner on or prior to the 45"
- day aﬁer the date tha eithe"Property owner has recelved

"f“the Escrow Agent

b
% v“"the Escrow Fund ‘to ‘be funded“«m accordancewwnh Paragraph 6:diiy above, and

- _upon completlon of the restoratlon actl\_ntles descrlbed below the Department s

A ,afFundéand ofrthe’procedure?by whrch’the"Propertyr
o . ayment from such Escrow Fund; and each of the.
e v PRopérty Owners have received: writtensnioticefromsGabotsthatsits w1ll*smstall s

- whole house gas mmgatlon dev1ce-.a_«i the property as prov1ded for below

c. For each Property Owner Cabot shall contm to prov id ___,and
maintain - temporary*potab!e ‘water and, as applicable, shall ontinue to maintain
gas mmgatton devrces that it had prevrously installed until Cabot receives written

DIM0189914

‘m the.»Escrow Fund to '

A Cabot -on’ January~2 2013 together ‘with all mterest and/or
_ eammgs attrlbutable to; the Escrow Fund _
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notice. from-the Department that it.has complied with all of the requrrements of

L f.Paragraph 6 a:-6. b above for that Property Owner.

d=;~.' As long as Cabot prov1des temporary water to the Property Owners

under Paragraph 6.c., above, from a:water purveyor and/or water hauler, Cabot
" ".shall assure’ that the: water purveyor/haulér has all licerises, ‘permits, and/or other
_autherizations. requlred under::Pennsylvania law and Regulations, and that the

. . Property:Owners:receive ‘water in;amounts; sufﬁcrent to continually satlsfy water
- usage-rieeds "nt_rl Cabot:. recelves.wrltten-notrce from. the. Department that it has . -
complled Wlth all of the requrrements of paragraphs 6 a-6 b above for~ that?""

toxicic

tre’%itﬁ'i_e"ﬁfjé;sy',ste‘tn_,{,3_tg;;__aggr_e'ss---eme'tha;_ne;)_,; After all pre.—hearing,.deadlines set forth in our pre-
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The Department ina letter dated May 9 2011 to Cabot stated the followmg

_ As of the date of this letter, the Department has recelved sufﬁc1ent
ane -'f“mformatlon to show that Cabot‘%hasmow“compl‘é”f’é"d‘

SCTOW: Funds‘ an

Prov1ded each of the 19 fam1hes that are served by the 1v8 Gl oE
Affected Water, supplles with written notice that Cabot will .
"’":-'~:".j-'mstall‘ -atzitsvsole expenseé,: a-“whole:hoiise:gas mitigations =« :

.- device for edch of the 18 Affected Water Supplles Cabot
i wha sinstalled ior will soon- mstall suchizdevides at:the seven &’
- Affected Water Supphes that serve the fam111es of Ed and -
s+ Becky - Burke, Frederick and: Jessica’ Heiny “Michaelzand
'_'.Suzanne Johnson Tlmothy and - ‘Deborah Maye Loren

:L‘ym’du'r

Agreement

The Department prov1ded counsel for the Petitioners wnth a copy of the May 9,2011 letter

2 ;.z,:. B e .-3.'. RO e s e e SR
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.On October 18,2011, the Department sent Cabot:a letter, which reads in-part as follows: .

O _The Department has- determmed _that Cabot has- satlsﬁed the-termis
and conditions of paragraph 6 of the COSA and therefore grants '
. Cabot’s request to discontinue providing temporary potable water
to the remaining property owners subject to the December COSA.
'Cabot shall- do SO under the condmons proposed in- 1ts October 17
'2011 letter o

The Petltroners ﬁled the appeal docketed at EI—IB Docket No 2011 165-L fro‘ffr the Department’

B October 18 letter on Novembera18 wAlthough many of the Petmoners objectnons appear to-relate.—— ~ S—

* more to the COSA than the letter the Petmoners do assert that th‘_' Department erred m 1ts

" t‘mdmg in the letter that Cabot had complted w1th'Paragraph 6- of thie COSA.

- 'anneals We ;

transctibed, on December 8, 2011. -

! Cabot stated in the October 17 letter that it-remains willing to install whole housé-methane mitigation”
water treatment devices. It has offered to pay for a professional plumber to reconriect water well supplies
as well as install the methane treatment systems. It committed to continue to provide temporary water
while this plumbing work was being completed to any property owner that requested the work before
November 30.
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+-In response to - our-questioning during- the .conference, Cabot agreed to provide an

unequivocal statetent of its willingness to continue to comply with its: obligations as described
in paragraph 6. of the COSA, notwithstanding the fact that some of its obligations arguably
expired due to-the passage of time. Following the conference, Cabot filed and served a letter,

. 'whichareads’as '~follbv'v’s--, Qe

Please accept the followmg as” Cabot Oil; & Gas Corporation’s =
_(“Cabot”) formal position in connection wrth today s dlscussmn .
d regardmgthe rabove captloned proceedmg : e ¢

8 are_not e'n'ti'tled-'to "'a stlpersede'as of the 'Départr‘nent’s ac’tions in this consolidated- aﬁ;‘)eal‘;"2»~’i- Gl

supersedeas is an extraordrnary remedy that’ wrll ‘not be granted absent ‘a clear

r. .

A

el demonstratron.- of'appropnate need Rausch Creek‘Lana’ LPv DEP EHB: Docket No 2011 137-"'-

. 1999EHB649 65 The ?grant or demal of a supersedeas is gulded by statutory and’ regulatory". -

crlterla relevant Jud1c1a1v'precedent and the Board's own: precedent 35 P S § 7514(d)(l), 25 Pa i

it

% Cabot and the Department said during the conference call that they did not object to the Petitioner’s motion to

- consolidate so long as the preexisting hearing schedule in the COSA appeal is not changed. The Petitioners agreed
to that condition. Accordingly, we consolidated the two appeals by separate order today. Our ruling on the
supersedeas petmon applies in both appeals.

DIM0189914

arguments,we are now. abletoconcludew1thout theneed orfurtherhearmgsthatthePetltloners L
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Code. § 1021.6_.3(3).,‘A_mong‘ the faetors';we consider are (1:)—Tirrepareble.harm: to -'the'*petitioner,’(Z) _
_____the-,lik@li.h,cled-__Qﬁ,theA;p’etitioner, prev,ai-ling;‘-on-gt'he-;mer‘its A.andf;(3)-the;likelihood:of injury to the. -
pubhc or- other parttes 35 P S.§75 14(d) 25 Pa Cade. § 1021 63(a)(1) (3), Hopewell Townsth
v DEP EHB Docket No 2011-147-M (Opmlon and Order October 17 2011) Neubert v. DEP

}2005 EHB 598 601 Westmoreland Land LLC v. DEP EHB Docket No 2011 037 R (Opxnlon_ ‘ -

' ‘Irreparable Harm :

"-Th@%rc‘zisvngal;gt_;r;e of ='z,1_;:,supe"rsedca's?i's}‘,.-to-.-p'rg\ff_:ﬂt:a'ipaxtyff.rom-';sufféﬁingqir?rfcpa'r'ab‘lf_e' harm

* during the litigation.progess. - Jefferson County, Commissioners; et.-al.v..DER; 2000 EHB 394,

.needs to, do is. ask and Cabot w1ll u‘nmedlately pay each property owner the a.mounts hsted m:: S

Exhlbxt Do the COSA with no strin gs attaehed Those amounts are as follows
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" Landowner: 7 ool oo oo oo o Eserow Amount v T e

- 1 Carter, Ronald Ru& Jean E: iiifiiinivniviivisisiesivnineneinisinin - -5 196,808 20 -
Caiter, Ronald R. Sr. & Jean E. ........... 147,752*
Ely;;Michael; St-& Andrea Ely i 01935304
(EIV_,[Nolan Scott & Momca Marta-Ely - 153,008 . _
R : 286;’160‘"“ :»_, .
) 228 92'8 '

-the beneﬁt of:t e"-‘Petltlonersf the CG)SA

*although 5?3'5""f0r’ is -’-“éih‘ly:.ﬁéie'si:g'ﬁedf’tO"'_" resolverthe -
Depidrtment’s claim agau‘jl"st Cabot: The Depirtmient:did not:and could: not have bargained away

the Petitioners’ individual rights, whatever they may be.
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~ So, here is the situation as it now stands: with nothing more than a simple request, each

—— ... Petitioner_can_at least_try_out_a_treatment.device._. Temporary. water, must ,,then resume .
immediatel_y.-._ In addition,. Cabot cannot stop delivery of temporary water unless and until it is
. able to mstall an eﬁectzve treatment device, which is apparently deﬁned as-one that actually

reduces methane down to 5 parts per. mllhon If Cabot has tro- ble mstallmg a. successful’-devnce

temporary water must contmue to be dehvered no. matter how long 1t takes Agreelng to try the

dev1ce comes w1th absolutely no obhgatlon comm1tment walver or release on the art of the

Petltloners w1ll recerve these funds even 1f they are completely satlsﬁed with the treatment

devrces and the quallty of their water. We are mformed as: of thls mommg.that almost all of the

Pet1t10ners have now asked for the ﬁ.mds and the Department and. Cabot have both mstructed the

. g§gﬁgw;agejl that:the; 'stnbutlon of the funds is: approved '

to; loss of temporary water supplles,nbut that loss need not\occur ' In evaluatmg the 1rreparable

- “harm: cr1terlon for 1ssu1ng a: supersedeas the Board cons1ders the extent to whlch the harm results

frorn_- the._p'a_:.rty. S own __behavror_ Westmoreland Land, LLC, supra, slip op at 5-6.. Irreparable

? The Petitioners say they might need to pay some of these funds to the IRS. If that is true, the Petitioners will still
have many tens of thousands of dollars to meet their interim needs. :

10
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- harm to petltroners is much less compellmg when 1t is caused m substantlal part by the

petltloners themselves Kennedy V. DEP 2008 EHB 423 426 UMCO 2004 EHB at 819; Tire

Jockey Services v. DEP, 2001 EHB 1141, 1160; Nicholas v. DEP, 1992 EHB 219, 224. Every '

party appearing before the Bcard has an obligation to mitigate to the extent reasonably possible

-whatever 1rreparable harm that it might otherwise suffer pendmg a hearmg on the ments

: UMCO 2004 EHB at 819- 20 No party should attempt to max1m1ze 1ts 1njury for purposes of o

gaining litigation advantage. See id.

~The 'COSA' finds that the Petiticne'rs'-we_re harmed by Cabot’s activities, and that is truly

unfortunate However' in the face of an unde'nlably ba’d ‘situation, the Petitioners have- a legal

| duty to mrtrgate the harm that has been v1srted upon them. The COSA has created a- readlly o

ava1lable mechamsm for mltlgatmg the harm pending resolutron of thls case. We w1ll not issue a

supersedeas as a s_u_bstltute fo_r utilization of that mechamsm. leen the clear lack of

_ _unavoi_d_ab_le,_irreparable_ harm in this case, there is no need for us to evaluate the other

supersedeas criteria.

Accordingly, we issue the-brde'r_ that follows.

11
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COMMONWEALTH OF PENNSYLVANIA
'DEPARTMENT OFENVIRONMENTAL;::

R _ PROTECTION and CABOT OIL & GAS

. CORPORATION Permlttee

riber;:2011,-it i he

DATED December 9 2011

o ,c.:-. DEP Bureau of ngatwn B
| Attentlon Glenda Davxdson T

Otie Greentree Center, Suite’ 201
Marlton, NJ 08053 B
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Tate J. Kunkle, Esquire
NAPOLI BERN RIPKA LLP .
350 Fifth Avenue, Suite 7413
New York, NY 10118 -

Katherine Sinding, Esquire
National Resource Defense Counsel
40 West 20" St.

New York, NY 10004

For Permittee: '
h S. Komoroski, Esquire
Amy L. Barrette, Esquire

FULBRIGHT & JAWORSKI LLP
Southpointe Energy Complex

370 Southpointe Blvd, Suite 100
Canonsburg, PA 15317

- Joel R. Burcat, Esquife

Andrew T. Bockis, Esquire
SAULEWINGLLP

2 N. Second St. 7% Floor
Harrisburg, PA 17101
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